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International Transportation
LORRAINE B. HALLOWAY, MARKJ. ANDREWS, KENNETH E. SIEGEL, AND DEAN SAUL*
This new Year In Review topic recognizes that the law governing physical movement of
passengers and goods across borders is a vital but under-reported facet of international law
and practice. The developments considered here are as diverse as the transportation modes
they affect. Certain unifying themes are apparent, however. These include a continuing
preoccupation with security in the third year following the events of September 11, 2001,
and ongoing efforts to promote greater consistency among the legal regimes governing
particular modes.
I. International Aviation Law
A. U.S. SECURITY INITIATIVES
In the wake of recommendations in the report of the National Commission on Terrorist
Attacks Upon the United States ("9/11 Commission") that were issued on July 22, 2004,'
aviation security initiatives continue to be a top priority of U.S. regulators.
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and Aviation groups of Crowell & Moring, LLP in Washington, and specializes in aviation law and export
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trade associations in proceedings before the Departnent of Transportation, the Federal Aviation Administra-
tion, the Transportation Security Administration and in federal courts. Mark J. Andrews is a parmer and
Kenneth E. Siegel is Of Counsel in the Washington office of Strasburger & Price, LLP. Both are specialists in
transportation/logistics, customs and import compliance, and international transportation law. Mr. Andrews'
practice includes the development and implementation of a wide range of major third party and fourth party
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America Free Trade Agreement (NAFTA), as well as in the area of association law, including anti-trust matters.
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1. National Commission on Terrorist Attacks Upon the United States, 9-11 CoMMissioN REPORT (2004),
available at http://www.9- 11 commission.gov/report/index.htm.
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1. Cargo Security
In November 2004, the Transportation Security Administration ("TSA") within the De-
partment of Homeland Security ("DHS") proposed new rules relating to the transportation
of air cargo on all-cargo, as well as passenger, aircraft.2 The Aviation and Transportation
Security Act (ATSA) requires the TSA to provide for the screening of cargo carried on
passenger aircraft operated in the United States and to establish a system to screen, inspect,
or otherwise ensure the security of freight transported on all-cargo aircraft as soon as
practicable. To date, the TSA has implemented these statutory mandates through the
Known Shipper Program, which prohibits aircraft operators from transporting any cargo
on passenger aircraft from unknown shippers. Unlike passenger screening, which is per-
formed by the government, the Known Shipper Program is carried out by commercial
aircraft operators.
The new cargo security rules are intended to implement a "layered" security system
throughout the air cargo supply chain by: (1) imposing a new mandatory security regime
for domestic and foreign air carriers in all-cargo operations by aircraft with a maximum
certificated take-off weight of more than 100,309 pounds; (2) implementing requirements
for certain foreign air carriers; (3) requiring Security Threat Assessments (STA) for indi-
viduals with unescorted access to cargo; (4) enhancing existing requirements for indirect
air carriers (freight forwarders); and, (5) codifying and expanding the Known Shipper pro-
gram. 4 These proposals grew out of 42 recommendations made by three Air Cargo Security
working groups of the Aviation Security Advisory Committee (ASAC), which had broad
industry membership.' Domestic aircraft and airport operators, indirect air carriers, and
foreign aircraft operators will be affected by the proposals. The TSA refused to extend the
January 10, 2005 comment date on the agency's proposals. There is an August 14, 2005
congressional deadline for issuance of a final air cargo rule,6 and over forty parties have
submitted comments.
2. Secure Flight
In August 2004, the TSA announced Secure Flight, a new program it hopes will ulti-
mately screen two million airline passengers each day against a centralized terrorist watch
list, beginning in 2005. The Secure Flight Program responds to recommendations in the
9/11 Commission's report, and replaces the highly controversial Computer Assisted Pas-
senger Pre-Screening II (CAPPS I) proposal that was criticized by Congress and privacy
advocates until it was abandoned by the TSA in June 2004. Both CAPPS I and Secure
Flight were developed to replace the current system, Computer Assisted Passenger Pre-
2. Air Cargo Security Requirements, 69 Fed. Reg. 65258-01 (proposed Nov. 10, 2004) (to be codified at 49
C.F.R. pt. 1540). The rulemaking documents and comments are available on the Internet. Dep't of Transp.,
Docket Mgmrt. Sys., Document No. TSA-2004-19515, at http://dms.dot.gov/search/searchresultssimple.cfm
(last visited May 27, 2005).
3. 49 U.S.C. §§ 44901(a), (f) (1994).
4. The ASAC presented TSA with a final report on air cargo security on October 1, 2003. This report is
protected as sensitive security information. Protection of Sensitive Security Information, 49 C.ER. § 1520
(2005).
5. Id.
6. The Intelligence Reform and Terrorism Prevention Act of 2004 provides that TSA must issue a final air
cargo rule no later than 240 days from that statute's enactment date. Intelligence Reform and Terrorism
Prevention Act of 2004, Pub. L. No. 108-458, § 2845, 118 stat. 3638, 3729 (2004).
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Screening (CAPPS), in which airlines compare passengers to watch lists provided by the
government. Congress and the 9/11 Commission feared that terrorists might be able to
obtain a copy of the expanded watch lists if the industry continued to do the checking.
Three documents related to the Secure Flight Program were published in the Septem-
ber 24, 2004 Federal Register,7 and with the cooperation of seventy-two U.S. airlines, the
TSA tested the program on November 24, 2004 by receiving requested passenger name
record (PNR) data from the month of June 2004. Secure Flight needs congressional ap-
proval before it can be implemented, and that approval depends on the results of an inves-
tigation by the General Accounting Office. The Secure Flight program faces challenges
from privacy groups and potential opposition from the European Union, as well as other
aviation/trade partners.
B. WTO DISPUTE OVER AIRCRAFT SUBSIDIES
After the United States failed to persuade the European Commission to negotiate a new
agreement to replace the 1992 U.S.-European Union Agreement on Large Civil Aircraft
(1992 Agreement), both sides filed duelling complaints at the World Trade Organization
on October 6, 2004. The United States and the European Commission charged each other
with bestowing illegal subsidies on their rival aircraft manufacturers, The Boeing Co. and
Airbus respectively. The United States filed first and alleged the following: (1) that Euro-
pean governments provided launch aid and other support to Airbus; (2) that such aid qual-
ifies as a subsidy under the 1994 Agreement on Subsidies and Countervailing Measures
(SCM Agreement); and (3) that such subsidies are actionable because they cause adverse
effects, or are prohibited because they are export-contingent, or both.8 At the same time it
filed its complaint, the United States terminated the 1992 Agreement.
The European counter-complaint alleged that Boeing benefits from even more generous
and illegal subsidies, including a $3 billion package of tax breaks offered by the state of
Washington to persuade it to build its new 7E7 jediner in the Seattle area. On January 11,
2005, the United States and the European Union reached an agreement to end large com-
mercial aircraft subsidies,9 but attempts to negotiate a settlement have been unsuccessful to
date.
C. UPDATE ON DEEP VEIN THROMBOSIS LITIGATION
Incidents of Deep Vein Thrombosis (DVT) on extended flights has led to numerous
lawsuits by passengers against airlines in the past few years. DVT occurs when blood clots
7. Reports, Forms, and Recordkeeping Requirements: Agency Information Collection Activity under OMB
Review; Secure Flight Test Phase, 69 Fed. Reg. 57342 (Sept. 24, 2004); Privacy Act of 1974: System of Records;
Secure Flight Test Records, 69 Fed. Reg. 57345 (Sept. 24, 2004); Privacy Impact Assessment; Secure Flight
Test Phase, 69 Fed. Reg. 57352 (Sept. 24, 2004).
8. The 1992 Agreement does not preclude the parties from bringing a WVTO case, and the terms and
obligations under the 1992 Agreement are separate and distinct from the obligations of the SCM Agreement.
Agreement Concerning the Application of the GATT Agreement on Trade in Civil Aircraft on Trade in Large
Civil Aircraft, July 17, 1992, U.S.-Euro. Econ. Cmty., Hein's No. KAV 3362, Temp. State Dep't No. 92-199.
9. Press Release, Office of the United States Trade Representative, Statement of U.S. Trade Representative
Robert B. Zoellick Regarding U.S.-EU Agreement on Terms for Negotiation to End Subsidies for Large Civil
Aircraft (Jan. 11, 2005), available at http://www.ustr.gov/Document-Library/Press-Releases/2005/January/.
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form, usually in the lower extremities, and, in turn, cause a stroke or a pulmonary embolism.
Courts in the United States, the United Kingdom, and Australia are most frequently the
jurisdictions for these claims. Most DVT litigation involves international flights because
one of the contributing factors of DVT is an extended period of inactivity.
Article 17 of the Warsaw Convention governs injuries that occur on international flights.
Article 17 provides that a carrier is liable for damages caused to a person by an "accident"
on board the aircraft or in the course of embarking or disembarking. The seminal case
interpreting article 17 is a United States Supreme Court decision, Air France v. Saks.'5 In
Saks, the Supreme Court stated that for the purposes of article 17, an "accident" is defined
as
an unexpected or unusual event or happening that is external to the passenger .... But when
the injury indisputably results from the passenger's own internal reaction to the usual, normal,
and expected operation of the aircraft, it has not been caused by an accident, and Article 17 of
the Warsaw Convention cannot apply."
Courts in the United Kingdom and Australia have followed Saks in their interpretation of
article 17.
The Supreme Court, however, recently expanded its definition of "accident" in Olympic
Airways v. Husain, holding that an "accident" under article 17 could also include a failure
to act on the part of an airline.' 2 While this expansion of "accident" could potentiallyimpact
DVT litigation, it has yet to do so. Blansett v. Continental Airlines in the Fifth Circuit and
Rodriguez v. Ansett Australia Ltd. in the Ninth Circuit were decided after Husain, and relied
on Saks, concluding that development of DVT did not constitute an "accident." 3 The
question of how the Husain definition of "accident" will impact DVT litigation could come
directly before the Supreme Court because the Plaintiff in Blansett has petitioned for a writ
of certiorari presenting the question, "[d]oes an airline's failure to warn its passengers of
the risk of developing deep vein thrombosis constitute an 'accident' under the Warsaw
Convention?'
14
Whether development of DVT constitutes an "accident" under article 17 could also
change in Australia. The High Court of Australia heard an appeal from a passenger who
brought a DVT claim against Qantas and British Airways on December 2, 2004.1 More
than 300 other DVT claims against the airline industry exist in Australia, and the outcome
of Povey v. Qantas Airways Ltd., expected in 2005, will determine their fate.
The definition of "accident" under article 17 is also being reconsidered in the United
Kingdom. The High Court permitted claimants to file a class action against international
airlines in Deep Vein Thrombosis and Air Travel Group Litigation. 16 The High Court found
that the occurrence of DVT on an airline did not constitute an "accident" under the Warsaw
Convention, and an appeal from this decision was dismissed by the Court of Appeals on
10. Air France v. Saks, 470 U.S. 392 (1985).
11. Id. at 405-06.
12. Olympic Airways v. Husain, 540 U.S. 644, 645 (2004).
13. Blansett v. Cont'l Airlines, Inc., 379 E3d 177 (5th Cir. 2004), certdenied, 125 S. Ct. 672 (2004); Rodriguez
v. Ansett Australia Ltd., 383 E3d 914 (9th Cir. 2004).
14. Blansett, 379 E3d at 177, certdenied, 125 S. Ct. 672 (2004).
15. Transcript of Proceedings, Povey v. Qantas Airways, Ltd. [20041 HCATrans 490 (Dec. 2, 2004), available
at http://www.austlii.edu.au/aulother/HCATrans/2004/490.html.
16. Deep Vein Thrombosis and Air Travel Group Litigation [2004] OB 234, at http://www.lawreports.co.uk.
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July 3, 2003.'1 British Airways has agreed to fund an appeal to the House of Lords. There
were various delays, however, and the case is not expected to be heard until 2005.
In the United States, many of the DVT claims were consolidated into a multidistrict
litigation suit in June 2004. The U.S. District Court for the Northern District of California
granted centralization because of the "complex core questions concerning whether various
aspects of airline travel cause, or contribute to, the development of deep vein thrombosis
in airline passengers."' 8 When these claims were centralized, it affected twenty-four pending
actions and sixteen others referred to as "potential tag-along actions." 19 While the case law
up until this point has favored the airline industry, there are cases pending in the United
States, the United Kingdom, and Australia that could potentially change the course of the
DVT litigation.20
D. U.S. SIGNS ONTO CAPE TOWN TREATY
On August 9, 2004, President Bush signed the Cape Town Treaty Implementation Act
of 2004 (Cape Town Act), which requires changes to conform with the regulations con-
cerning registration and deregistration of aircraft.2 The Cape Town Convention on Inter-
national Interests in Mobile Equipment (Cape Town Convention) creates a new interna-
tional registry for certain aircraft and engines. The Cape Town Convention adopts the U.S.
asset-based financing and assignment of payment rights financing concepts reflected in the
Uniform Commercial Code as the international standard in this area."2 Furthermore, it
extends them into areas of the world with bodies of commercial law that would otherwise
present prohibitive risk and credit challenges.3 The United States became the fifth of eight
countries that are required to fully adopt the Cape Town Convention before it can officially
come into force.24 The Cape Town Convention will take force three months after an eighth
country has deposited its instrument of ratification with the Institute for the Unification of
Private Law in Rome.2" By the end of 2004, the United States was joined by Ethiopia,
Pakistan, Panama, and Nigeria in adopting The Cape Town Convention, with the other
17. Id.
18. In re Deep Vein Thrombosis Litigation, 323 E Supp. 2d 1378, 1380 (J.P.M.L. 2004).
19. Id.
20. While most DVT litigation involves international flights, some claims arise from domestic flights. Al-
though article 17 does not apply to these cases, the Fifth Circuit recently held that the Airline Deregulation
Act ("ADA") preempts all domestic claims. Witty v. Delta Air Lines, Inc., 366 F3d 380, 385 (5th Cir. 2004).
Plaintiffs in the multidistrict litigation proceeding ("MDL") in the U.S. District Court for the Northern District
of California argue that the reasoning used in Witty is "flawed," while defendants in the MDL are seeking
dismissal on the grounds that the ADA preempts all domestic claims. The plaintiffs argue that the Ninth Circuit
has already determined that the "entire field of air safety" is not preempted by the ADA, and that air safety
does not encompass tort claims. In re Deep Vein Thrombosis Litigation, No. MDL No. o4-1606 VRW, 2005
WL 591241, at *4 (N.D. Cal. Mar. 11, 2005).
21. Cape Town Treaty Implementation Act of 2004, Pub. L. No. 108-297, 118 Stat. 1095 (2004) [hereinafter
Implementation Act].
22. Hearing on the Cape Town Treaty and Markup: Hearing Before the House Subcommittee on Aviation,
Committee on Transportation, 108th Congress (2004), available at http://www.house.gov/transportation/aviation/
04-29-04/04-29-04memo.html.
23. Id.
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twenty-two signatory states having yet to ratify it.16 Additional contracting states are ex-
pected to ratify shortly, and the Cape Town Convention is likely to come into force by the
end of 2005.
The United States has taken some key steps while implementing the Cape Town Act by:
(1) allowing for the recordation of slightly less powerful engines with the FAA's Civil Air-
craft Registry (FAA Registry,) as well as for notices of prospective interest in aircraft or
aircraft engines, which are eligible for recording under the Cape Town Convention, with
the FAA registry; (2) designating the FAA Registry to be the U.S. "Entry Point" to the
International Registry; (3) providing that the FAA Registry must authorize filings with the
International Registry related to U.S. registered aircraft, aircraft engines, and notices of
prospective interest in aircraft that have received a U.S. identification number; (4) making
FAA authorization optional for aircraft engines (since engines do not have any country's
nationality); and (5) setting forth the criteria for the priority of a prospective interest to be
maintained. 7 The FAA also amended its regulations concerning registration of aircraft and
recording security documents to reflect the United States adoption of the Cape Town
Convention.s Nothing in the Cape Town Act or the related regulations effective upon the
Cape Town Convention's coming into force will affect previously filed registrations, re-
cordations, or the existing rights arising from there. While passage of the Cape Town Act
was strongly supported by the relevant government agencies and the aerospace manufac-
turing sector, aircraft operators remain cautious about the economic burdens that may be
associated with compliance.
E. NEW CHINA RoUTE OPPORTUNITIES FOR U.S. CARRIERS
. On June 18, 2004, the United States and the People's Republic of China initialed an
agreement (officially signed July 24, 2004) to greatly expand the opportunities available to
U.S. and Chinese airlines. In connection with this agreement, the Department of Trans-
portation (DOT) instituted three airline selection proceedings to award the new authority
to U.S. airlines. In the first proceeding, the DOT awarded seven frequencies to Northwest
Airlines for daily Detroit-Tokyo-Guangzhou combination passenger/cargo service and
seven frequencies to United Air Lines for daily Chicago-Shanghai combination passenger/
cargo service after concluding that only the two incumbent airlines were eligible for the
initial frequencies, which became available August 1, 2004.19 In the second proceeding, the
DOT authorized Polar Air Cargo to institute its first U.S.-China all-cargo service and
awarded it six frequencies in 2004 and three additional frequencies effective March 25,
2005, for U.S.-Shanghai service. In addition, all-cargo airlines already operating U.S.-
China routes were awarded a total of thirty frequencies-twelve to Federal Express, twelve
to United Parcel Service (UPS), and six to Northwest, with half of each airline's frequencies
available in 2004 and half available in 2005.30 Finally, DOT instituted the 2005/2006 U.S.-
26. Int'l Civil Aviation Org., Convention on International Interests in Mobile Equipment, Signed at Cape Town 16
November 2001, available at http://www.icao.int/icao/enAeb/capetown-conv.htm (last visited May 27, 2005).
27. Implementation Act, suprd note 21.
28. CTTI, supra note 24.
29. Dep't of Transp., Docket Mgmt. Sys., 2004 Combination Frequencies (U.S.-Cbina), Order 2004-7-23,
Docket OST-2004-18469-15 (July 23, 2004), available at http://dms.dot.gov/search/SearchFormSimple.cfin.
30. Dep't of Transp., Docket Mgmt. Sys., 2004 Cargo Designation and 2004/2005Al-Cargo Frequencies (U.S.-
Cbina), Order 2004-10-8, Docket OST-2004-18468 (Oct. 13, 2004), at http://dms.dot.gov/search/Search
FormSimple.cfm.
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China Air Services Case and Designations proceeding to decide which U.S. airline or airlines
should be authorized to institute daily U.S.-China combination passenger/cargo service
effective March 25, 2005, and later for March 25, 2006 and to award additional all-cargo
authority available on March 25,2006. 31 In that proceeding, DOT awarded Continental
Airlines authority to operate daily New York/Newark-Beijing combination service in 2005,
and awarded American Airlines authority to operate daily Chicago-Shanghai combination
service in 2006, denying applications by North American Airlines to operate daily Oakland-
Honolulu-Shanghai service and United airlines to operate daily San Francisco-Tokyo-
Guangzhou service in 2005 and applications by Delta Air Lines for Atlanta-Beijing service,
Hawaiian Airlines for Honolulu-Shanghai service, North American Airlines for Oakland-
Honolulu-Guangzhou/Shanghai service and United Airlines for San Francisco-Guangzhou
service in 2006. DOT denied the applications of all-cargo airlines competing to enter the
U.S.-China market for the first time in 2006 and awarded three additional 2006 cargo
frequencies for 2006 each to Federal Express, Northwest, Polar and UPS.3"
II. International Maritime and Intermodal Law
A. SUPREME COURT'S KIRBY DECISION EXPANDS FEDERAL MARITIME JURISDICTION
"This is a maritime case about a train wreck."" That may be one of the best opening
lines in the history of U.S. Supreme Court jurisprudence, and it comes in a case that strongly
supports the legal underpinnings for "seamless" multimodal transportation services between
the United States and its overseas trading partners.
In Norfolk Southern Railway v. Kirby, the Court upheld the cargo damage liability limits
in the "door to door" bill of lading issued by an Australian ocean freight consolidator to its
Australian customer for a shipment moving from Australia to Huntsville, Alabama, via the
Port of Savannah, Georgia.34 In addition, the Court held that those limits applied to the
liability of the U.S. railroad retained by the Australian consolidator for the Savannah-
Huntsville leg of the shipment's journey (the damage occurred during that leg)." This
holding had been hoped for by those who represent U.S. inland carriers participating in
international freight and logistics services.
The Court, however, went out of its way to hold that the case fell within the exclusive
maritime/admiralty jurisdiction assigned to federal courts by the U.S. Constitution.
Whereas many circuits have held that the presence of a significant non-maritime transpor-
tation segment was enough to defeat the maritime jurisdiction. But here the Court appears
to state that the presence of a significant maritime segment in a multimodal transportation
movement will trigger maritime jurisdiction over the entire movement. This holding has
potential implications going far beyond cargo loss and damage cases, including, but not
exclusive to, mis-deliveries and pricing disputes.
31. Dep't of Transp., Docket Mgmt. Sys., 2005/2006 U.S-Cbina Air Services Case and Designations, Order
2004-9-5, Docket OST-2004-19077 (Sept. 3, 2004) at http://dms.dot.gov/search/SearchFormSimple.cfm.
32. Dep't of Transp., Docket Mgmt. Sys., 2005/2006 U.S.-China Air services Case and Designations, Orders
2005-3-24 and 2005-3-30, Docket OST-2004-19077 (Mar. 17 & Apr., 2005) at http://dms.dot.gov/search/
SearchFormSimple.cfn.




424 THE INTERNATIONAL LAWYER
For now, however, it is clear that the Kirby case provides important tools for chipping
away at one of the last great hidden world trade barriers-the conflicting cargo liability
regimes that come into play as shipments are handed off from one transportation mode to
another.
B. FMC ALLOWS CONTROVERSIAL NVOCC AGREEMENTS
The Federal Maritime Commission (FMC) voted at a December 14, 2004 meeting to
approve a proposed rule to allow Non-Vessel Operating Common Carriers (NVOCCs) to
enter into NVOCC Service Arrangements (NSAs) in lieu of moving all cargo under tariff
rates.3 6 The exemption grants NVOCCs parity with Vessel Operating Common Carriers
(VOCCs) (as well as with inland carriers in the United States) by permitting NVOCCs, in
their capacity as carriers, to provide transportation to their shipper customers on a confi-
dential basis. The exemption will be effective January 19,2005. The following is a summary
of some of the key provisions of the proposed exemption:
* "Only individual NVOCCs compliant with the requirements of section 19 of the [Ship-
ping] Act [46 U.S.C. app. 1718] and the Commission's regulations at 46 C.F.R. part
515 may enter into an NSA with one or more NSA shippers subject to the requirements
of these rules."17 (In the final rule, the Commission approved the participation of an
NVOCC's subsidiaries if acting in a carrier capacity to also utilize NSAs.)
* An "NSA" is defined in part as
a written contract, other than a bill of lading or receipt, between one or more NSA
shippers [as defined in this regulation] and an individual NVOCC in which the NSA
shipper makes a commitment to provide a certain minimum quantity or portion of
its cargo or freight revenue over a fixed time period, and the NVOCC commits to
a certain rate or rate schedule and a defined service level. 38
* An "NSA shipper" is defined as "a cargo owner, the person for whose account the ocean
transportation is provided, the person to whom delivery is to be made, or a shippers'
association. The term does not include NVOCCs or a shippers' associations whose
membership includes NVOCCs." 39
" NSAs and their amendments will be kept confidential to the full extent permitted by
law. The Commission shall, however, provide certain information to other agencies of
the federal government as it sees fit. Also, the parties to a filed NSA may agree to
disclose information contained in it. Breach of any confidentiality agreement contained
in an NSA by either party will not, on its own, be considered a violation of these rules.
" An NVOCC must file the NSA with FMC and publish a statement of essential terms.
An agent or publisher may file the NSA. There is no provision for paper-based/non-
electronic filing.
* An NVOCC must register with FMC before it may file its NSAs into the Commission's
automated NSA system.
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- The Commission shall not order any person to pay the difference between an amount
billed and an amount in an NSA.
The filed NSA must include the complete terms of the NSA, including, but not limited
to the following: (1) the origin port ranges in the case of port-to-port movements and
geographic areas in the case of through intermodal movements; (2) the destination port
ranges in the case of port-to-port movements and geographic areas in the case of through
intermodal movements; (3) the commodity or commodities involved; (4) the minimum
volume or portion; (5) the service commitments; (6) the line-haul rate; (7) the liquidated
damages for non-performance (if any); (8) the duration of the NSA, including the effective
date and expiration date; (9) the legal names and business addresses of the NSA parties;
(10) the names, titles, and addresses of the representatives signing the NSA for the parties;
(11) the date upon which the NSA was signed; (12) a description of the shipment records
which will be maintained to support the NSA, and the address, telephone number, and tide
of the person who will respond to a request by making shipment records available to the
Commission for inspection; and (13) all other provisions of the NSA.40 However, only items
(1) through (4) and (8) will be made public. The terms of the NSA may not be indefinite,
ambiguous, or make reference to terms not explicitly contained in the NSA itself, unless
those terms are contained in a publication widely available to the public and well known
within the industry.
No NVOCC may engage in any unfair or unjustly discriminatory practice in the matter
of rates or charges with respect to any port. In addition, the NVOCC may not give any
unreasonable preference or impose any undue prejudice or disadvantage with respect to
any port.
Il. International Road and Rail Law
A. NAFFA AND THE U.S.-VIsIT PROGRAM
By December 31, 2004, U.S.-VISIT entry procedures were implemented as part of the
secondary inspection process at the fifty busiest land ports of entry.4 1 These procedures will
be expanded to all remaining land ports of entry by December 31, 2005. The U.S.-VISIT
program, with a few exceptions, applies to all non-immigrant visitors to the United States
who are required to have a visa. In addition, the program has been expanded to visitors
from Visa Waiver Countries. The process will involves the collection of two index finger
scans on an inldess device and a digital photograph that will be checked against various
watch lists and the applicant's visa and other information. According to the DHS, U.S.-
VISIT procedures at land ports will take only seconds. Additionally, with the deployment
of U.S.-VISIT, visitors will no longer have to complete the Form 1-94 by hand. The visitor's
biographic information will be entered electronically when the officer scans the travel doc-
ument (for example visa, passport, or border crossing card).
Once this next phase of U.S.-VISIT is implemented at southern land ports of entry, a
Mexican citizen choosing to use a Border Crossing Card as a B1/B2 visa (traveling outside
40. Id.
41. Dep't of Homeland Security, U.S.-VISIT Main Page, at http://www.dhs.gov/dhspublic/interapp/content-
muti -image/content-multi -image-0006.xml (last visited May 27, 2005).
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the "border zone" and/or staying longer than thirty days in the United States) will be
processed through US-VISIT at the land border secondary inspection areas. Mexican cit-
izens who participate in the programs known as Secured Electronic Network for Travelers'
Rapid Inspection (SENTRI) or Free and Secure Trade (FAST) will not be enrolled in U.S.-
VISIT until they are required to re-register as part of the routine processing to renew a
multiple entry Form 1-94. Multiple-entry Form I- 94s will be issued as before, with virtually
no changes. All current and valid Form I-94s will remain in effect and the U.S.-VISIT
biometric collection requirements will apply either at the time of the next issuance of the
Form 1-94, or at any time at the discretion of the Customs and Border Protection Officer.
Finally, Canadian citizens, who are not currently required to have a visa to enter the
United States, are exempt from the U.S.-VISIT program at this time. Canadian "landed
immigrants," however, must comply with U.S.-VISIT when entering the United States.
B. UNITED STATES-CANADA: CUSTOMS AND IMMIGRATION PRECLEARANCE
On December 17, 2004, three years after Canada and the United States signed the Smart
Border Declaration, the two governments released the fifth Smart Border Action Plan
Status Report ("Smart Border Report").42 The key proposal of the Smart Border Report is
a pilot program for land preclearance of both commercial and passenger traffic moving
across the U.S.-Canada border.
The multitude of security-related programs that have arisen in both countries since Sep-
tember 11, 2001, have had a significant impact upon the speed with which land transpor-
tation-truck transportation in particular-moves across the border. Every day more than
one billion dollars in trade crosses the border between the two countries. Since most of
that trade moves by truck, over 37,000 trucks cross the U.S.-Canada border daily, averaging
one truck every 2.5 seconds. 43 By far the most active gateway is at Detroit-Windsor. Com-
pliance with security requirements, together with the sheer volume of truck traffic, has led
to long lineups at the Detroit-Windsor border crossing, causing significant delays in the
movement of "just in time" traffic.
The preclearance pilot program is designed to address delays by providing for the re-
location of all U.S. primary and secondary border operations for both commercial and
passenger traffic from Buffalo, New York to Fort Erie, Ontario. A second pilot program
proposes the location of Canadian border inspection functions on the U.S. side of the
border at another international gateway between New York and the Province of Ontario.
The objective is to complete all U.S. Customs and Immigration clearance of the south-
bound truck driver and his lading on the Canadian side of the border, well away from the
international bridge location. Once cleared, the vehicle and the driver can then move di-
rectly into the United States. Presently, clearance of both northbound and southbound
traffic is substantially delayed because the bridge plaza on both sides of the border is very
limited in size, and the new extended security clearance of vehicles and drivers has resulted
in vehicles lined up across the bridge and through the streets of the border city, often
extending back for several miles.
42. Can. Dep't of Foreign Affairs and Int'l Trade, Smart Border Action Plan Status Report (Dec. 17, 2004),
available at http://www.dfait-maeci.gc.ca/can-am/menuen.asp?mid = 1.
43. Holli Chmela, Canadian Ambassador Outlines Security (Dec. 7, 2004), available at http://washingtonimes.
com/upi-breaking/20041207-040703-8189r.htm.
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While preclearance is an obvious solution to the current delays, which occur in the cross
border movement of trade, it raises serious international law issues. For example, what
authority will U.S. officers have to enforce U.S. law for customs or immigration violations
while operating on the Canadian side of the border? Conversely, what authority will Ca-
nadian officers have of enforcing Canadian customs and immigration law when operating
on the U.S.-side of the border? If a U.S. officer finds that a Canadian driver, while being
examined on the Canadian side of the border, has committed an offence under U.S. im-
migration and/or custom laws during the preclearance process, will U.S. authorities be
permitted to take the driver into custody and remove him to the United States for prose-
cution? Each government recognizes the difficulties which relate to these international law
questions and both indicate their intention to apply policy principles which will guide the
negotiation of an agreement. One such policy principle promotes "[clonsistency with the
constitutional and legal frameworks of the host country, where the preclearance area is
located."- U.S. Customs and Immigration officers have been located in Toronto's Pearson
International Airport for a number of years, and their role is to preclear passengers seeking
entry into the United States. That preclearance involves the application of both U.S. im-
migration and customs laws. While the officers have the right to bar any individual from
entry into the United States, they do not have the right to arrest and detain a passenger
barred from entry. Those matters are dealt with by Canadian law enforcement agencies. As
the preclearance pilot program moves forward, there is a significant probability of consti-
tutional challenges to the program in both the United States and Canada.
44. Can. Dep't of Foreign Affairs and Int'l Trade, Joint U.S.-Canada Framework for Land Preclearance Pilots
(Dec. 17, 2004), available at http://www.dfait-maeci.gc.ca/can-am/menu-en.asp?rmid = 1.
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